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The Amended Commercial Act Article 732 and Discrimination
on the Basis of Disability

Sung Taek Lim

Article 732 of the Commercial Act prohibits the insurance contract upon the
death of individuals under the age of 15 or individuals with mental retardation
or incompetence. The amendment in March of 2014 permitted individuals with
mental competence to make an insurance contract for themselves or become a
member of a group insurance contract. However, as it is difficult to determine
whether one possesses mental competence, and as the burden of proof is on
the individuals, it seems unlikely that the insurance companies’ practice to reject
such insurance contract will readily decrease. Also, individuals with mental
capacity are still excluded from third party insurance contracts. Individuals
without mental capacity are excluded from group insurance and personal
insurance contracts for themselves or third party. While the provision is
intended to apply only to life insurance contracts, individuals with such mental
deficiencies are excluded from almost all insurance products sold by general or
life insurance companies since, in Korea, survival or injury insurance and health
care contracts usually include some coverage for the death of the insured.

First of all, Article 723 of the Commercial Act violates the principle that
individuals with disabilities should receive maximum respect with regard to their
legal capacity and self —determination. In particular, denying the effect of the
third party insurance contract agreement made by the individuals with mental
capacity infringes upon the self—determination of people with disabilities.
Moreover, such complete exclusion is not an appropriate or proportionate
measure, since other protective measures in the Criminal Law or the
Commercial Law are available to prevent gambling insurance or insurance fraud
and the insurance companies may be able to prevent such problems by

thoroughly investigating the insured and not developing fraudulent insurance
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products.

Determining the validity of an insurance contract by one’s mental capacity
is not an adequate policy for the protection of the individuals or insurance
companies. Prohibiting legal representative’s exercise of power to represent or
consent is an excessive restriction, considering other legislations which permit
‘special representatives’ or the court to exercise such powers in similar
circumstances. Therefore, Article 732 of the Commercial Act appears to be a

provision unjustly discriminating people with disabilities.

Keywords: Commercial Act Article 732, Discrimination, Disability, Insurance,

Mental Capacity



